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PfS Derogations Process:

Instructions for Local Authorities and Framework Panel Members 
using the 

PfS Contractors’ Framework 
· Note: This guidance is applicable to procurement under the PfS Contractors’ Framework by Local Authorities. This guidance applies from the date of publication. 





June 2010
	PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this Guidance.

This guidance will be reviewed. The next review date is anticipated to be 12 months after the date of publication.
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INTRODUCTION
Partnerships for Schools (PfS) is the Non-Departmental Public Body (NDPB) responsible for the management of the Building Schools for the Future (BSF) programme. As part of this role PfS has procured the PfS Contractors’ Framework for the delivery of Academies, smaller BSF projects where establishing a LEP may not be the most appropriate model as well as other educational facilities
For the purposes of this document the term “Derogation” with reference to PfS Standard Form Documents means any amendment, however minor, to the drafting of the Standard Form Documentation.
In this document:

“Standard Form Agreements” refers to the Framework D&B Contracts as well as the Future Schools Agreement; and

“Local Competition Procurement Template Documentation” refers to PITT and ITT documents.

PfS approval of all Local Competition Procurement Template Documentation is required for approval of the Local Authority to proceed to the relevant part of the Local Competition. 

PfS approval of all Derogations to Standard Form Agreements is required at 2 key stages:

(a) The approval to release the ITT documentation to the shortlisted Panel Members. Derogations to these documents must be submitted to PfS 4 weeks before release of the ITT documents;

(b) The approval of a Local Authority’s Final Business Case of a Local Authority’s Outline Business Case, Close of Dialogue and Final Business Case. Derogations must be submitted to PfS 4 weeks before programmed contract execution dates. 
Only Derogations explicitly included in the relevant Derogations Form for each stage will be considered by PfS. No Derogation is considered approved unless it is included in the appropriate Derogations Form and has been specifically identified in that Derogations form by PfS as having been approved by PfS. Please note that Derogations can only be approved by the PfS Academies Commercial Manager or Academies Director).
The suite of Standard Form Documents for which PfS approval is required consists of the following documents:

Local Competition Procurement Template Documentation
1. Preliminary Invitation to Tender (PITT) Document
2. Preliminary Invitation to Tender (PITT) Evaluation Matrix
3. Invitation to Tender (ITT) Document

4. Invitation to Tender (ITT) Evaluation Matrix
The Local Competition Procurement Template Documents are templates, and so specific Derogations Tables are not required for approval of these; please see below for further details below on the approval process for the Procurement Template Documentation.

Standard Form Agreements
5. Design & Build Contract Lump Sum Option

6. Design & Build Contract Target Cost Option

7. Future School Agreement 

8. Academy Development Agreement (including the Lease)
Derogations to any of these Standard Form Agreements must be approved by PfS. A separate Derogations form will be required for each document at each stage identified above. Different versions of the Derogations Forms are required at different stages of the procurement; details of the forms to be used at various stages in the procurement are set out below.

PfS will respond to Derogations forms within 10 working days of receipt of a correctly and comprehensively completed Derogations form. Although PfS will work closely with Local Authorities and Framework Panel Members throughout the procurement process, it is always advisable to submit Derogations forms more than 10 working days before you wish to complete a relevant stage to allow time to deal with any issues which arise out of the Derogations forms. Further details on the timing of submission of Derogations forms at specific stages of the procurement process are given below.

Where a BSF project is being delivered through the Framework, the response time applicable to BSF projects i.e. 20 business days will apply
LOCAL COMPETITION PROCUREMENT TEMPLATE DOCUMENTS
As stated above, the Local Competition Procurement Template Documents are template documents, and as such PfS does not expect the Procurement Template Documents to be altered other than where indicated in the documents by the use of square brackets and footnotes. There are, however, many areas where project specific information and narrative needs to be included by the Local Authority. Local Authorities may also insert local project specific local questions for bidders to respond to in these documents which will be subject to PfS approvals. It is therefore not necessary for Derogations Forms to be completed for the Local Competition Procurement Template Documents listed at 1 – 4 above. 
The Local Competition Procurement Template Documents should nevertheless be developed and submitted to the PfS Project Director for that project for approval in accordance with the timescales stated - marked-up versions showing changes against the relevant PfS Procurement Template Document should be submitted.

The Local Competition Procurement Templates must be submitted by the Local Authority for review by PfS 4 weeks before the programmed release of the relevant document to Framework Panel Members. Hence:
(a) The PITT (along with the draft ITT) must be submitted to PfS at least 4 weeks before the schedules release of the PITT to the Framework Panel Members;

(b) The ITT must be submitted to PfS before the PITT is released – given that the PITT process is 4 weeks long.
APPROACH TO DEROGATIONS
Design and Build Contract

The PfS Contractors’ Framework was procured using the OJEU Restricted Procedure. Accordingly, the terms of the two D&B Contracts and the Future School Agreement are fixed. Amendments are not permitted to the D&B Contracts and the Future Schools Agreement unless:

(a) They are necessitated by a change in legislation;
(b) They are enabled by footnotes or square brackets within the document

(c) They are necessary to correct a manifest error or omission that would otherwise affect the interpretation of the document;

Local Authorities and Panel Members are advised that derogations that do not fall within the categories above will not be agreed by PfS
The Development Agreement and Lease

The Academies Development Agreement is a Standard Form Agreement and Derogations must be submitted by the Local Authority to PfS in respect of this Agreement where any amendments are contemplated. From time to time, PfS may produce revised versions of the Academies Development Agreement – the introductory statement at the beginning of the document will state the date from which the new document must be used.
In early 2006, the Secretary of State transferred the delivery of Academy buildings to the BSF domain – this transferred responsibility for procurement from the Academy Trust to the Local Authority. A consequence of this policy change was that PfS had to ensure that the Local Authority remained able to recover VAT on construction costs. Accordingly, PfS engage intensely with HMRC to ensure that the processes and documentation used for the delivery of the Academy enable the Local Authority to operate Section 33 of the 1994 VAT Act to recover VAT.

Accordingly, HMRC undertook a detailed review of the Development Agreement and the 125 Year Model Lease. HMRC have confirmed to PfS that they are satisfied that the Development Agreement and Model Lease form that they have seen can be used on projects and Authorities will be able to recover VAT on that basis. Updates to the document have also been reviewed by HMRC.
Accordingly, PfS manages the Development Agreement and Lease as a standard form. Where Local Authorities wish to amend the documents (other than as provided for in footnotes and square brackets), then:

(a) At OBC, the Local Authority should confirm that they have received HMRC written acceptance of the amended document – documentary evidence of this must be provided. In the absence of this evidence from HMRC, Local Authorities will be required to confirm at OBC that the standard form document will be used;
(b) In the event that any further amendments are proposed to the Development Agreement and Lease at FBC, PfS will require that a Section 151 letter is evidenced as part of the FBC process – this S151 letter must clearly confirm that the Local Authority will bear all liability for any and all VAT (whether through the inability of the Local Authority o recover VAT or any other liability) that may arise from the use of the amended document without recourse to PfS, DfE or other central government body. The Local Authority is advised that PfS reserves the right not to process any derogations in the absence of such letter and, notwithstanding the provision of such letter, PfS further reserves the right to reject any amendment proposed.
The Standard Form Agreements indicate by the use of square brackets and footnotes where information specific to the project should be inserted or where alternative drafting is permitted. PfS considers that such changes constitute Derogations and will still need to approve such insertions or amendments. 
In addition, some drafting in the Standard Form Agreements is specifically identified as being a template which should be amended to deal with the specifics of the project, e.g. the Decant Protocol contained in the Design & Build Contracts. Where drafting is specifically identified as a template in this manner, changes to this drafting are not considered to be Derogations and PfS approval of amendments is not required but such amendments will be reviewed for consistency.
Other than as set out above, PfS requires that each of the Standard Form Agreements is used without amendment. In particular, PfS will not approve clarificatory amendments save where, exceptionally, an error is identified in the Standard Form Agreements which prevents the contract operating in the manner intended. 
Where any Derogation to the Standard Form Agreements is proposed either by a Local Authority or a Framework Panel Member, PfS approval of the Derogation must be sought using the version of Derogations Form appropriate to the stage of the project. 
VERSIONS OF DEROGATIONS FORMS
Different versions of the Derogations Forms must be used at various stages of the Initial Procurement as follows:
1. ITT Derogations Form
2. Final Business Case Derogations Form
Each version of the Derogations Form is appended to this document and sets out the information required from the relevant party for completion of the document. Further information as to the use of each version of the Derogations Forms is set out below.
ITT DEROGATIONS FORM
The ITT Derogations Form is included at Appendix 1 (for the D&B Contract and Future Schools Agreement) and Appendix 2 for the Development Agreement and Lease.
One of the requirements of ITT release is PfS approval to the Standard Form Agreements for each of which an ITT Version Derogations Form must be completed and submitted by the Local Authority for PfS approval in accordance with the timescale stated above:
1. Design & Build Contract - Lump Sum Option or Target Cost Option
2. Development Agreement 

3. Future Schools Agreement

Where no Derogations are requested in respect of any of these Standard Form Agreements, a Derogation Form for that document should be submitted clearly stating no Derogation is requested.
Instructions on completing the ITT Derogations Form

This form should be completed by the Local Authority and submitted to PfS for approval. Please ensure the information requested in the footer is completed. Drafting and comments inserted into the form should be preceded by the name of the relevant party and the date inserted.
For each Derogation requested, the form must include:

· the amended/insertion drafting of the Derogation requested clearly showing what changes have been made to the relevant Standard Form Document; 

· the intent of and the justification for the amendment; and 
· any comments from PfS in respect of the Derogation in a previous iteration of the Derogations Form,

where this information is not included the Derogation will not be considered and will be automatically rejected.
The Derogations Form should be updated at each iteration (including the Version Number and Submission Date) to ensure that a complete record of Derogations is maintained. Derogations which have been agreed or dropped should be clearly identifiable (by greying out such Derogations) from the Derogations form as should any new Derogations requested since the previous iteration, any changes to Derogations previously submitted and any comments by PfS contained in previous iterations. PfS will not consider further requests for derogations until it has responded on the last iteration of the Derogations Form submitted but should be notified immediately where any Derogations currently under consideration have been dropped. 
The OBC Derogations form contains two tables, firstly requiring project information and secondly information in respect of any Derogations requested. 
Please insert Derogations requests in the following order: 

· any amendments to parties (where applicable)

· any amendments to the recitals (where applicable)

· any amendments to definitions
· any amendments to the drafting of the main body

· any amendments to the schedules, in order. 

When submitting Derogations, the following is required:
(a) A marked-up copy of the contract

(b) A clean copy of the relevant standard form contract with the amendments;

(c) A fully completed Derogations form appropriate to the stage of the project

FINAL BUSINESS CASE DEROGATIONS FORM 
The Final Business Case (FBC) Derogations Form is included at Appendix 3 (for the D&B Contract and Future Schools Agreement) and Appendix 4 for the Development Agreement and Lease.
An FBC Derogations form must be completed and submitted in respect of each of the following Standard Form Agreements:

1. Design & Build Contract – Lump Sum or Target Cost Option

2. Development Agreement and Lease

3. Future Schools Agreement

The FBC Derogations Form should include all Derogations contained in the final version of the ITT Derogations Table which has been previously approved by PfS along with any derogations that may have arisen as a result of the development of the project. The Local Authority must submit the completed form to PfS as part of PfS’s formal approval of the Final Business Case. Where no Derogations are requested in respect of any of these Standard Form Agreements, an FBC Derogations Form for that document should be submitted clearly stating no Derogations are sought. Derogations Forms in respect of each Standard Form Agreement should be submitted to PfS 4 weeks before programmed contract execution date.

Instructions on completing the Final Business Case Derogations Form

The FBC Derogations Form should lift the agreed and approved Derogations from the final version of the ITT Derogations Form, including the drafting, justification and Local Authority comments. A redline version of the relevant Standard Form Agreement showing all agreed and approved Derogations should also be submitted with the Derogations Form.

Additional Submission Requirement
In addition to the submission of a Derogations Table and a marked-up contract, Authorities will be required to submit a letter confirming that the contract that will be executed (in this case, the Development Agreement (where an Academy is involved), the Design and Build Contract and the Future Schools Agreement) will contain no other amendments, insertions or variations other than those amendments, insertions or variations approved by PfS in the derogations review process.
Where a Local Authority has not engaged any external legal adviser, a letter from the Local Authority’s Head of Legal Services will be required to be submitted with the FBC to confirm that the contract that will be executed will contain no other amendments, insertions or variations other than those amendments, insertions or variations approved by PfS in the derogations review process. Where a Local Authority has engaged an external legal adviser, a letter from the legal adviser confirming the same will be required in addition to that to be provided by the Authority.
Appendix 1

[insert name of LA] [insert name of document]: ITT Derogations Form

PfS approval of all Derogations to Standard Form Agreements is required for approval to allow the Local Authority to release the ITT. Only Derogations explicitly included in the relevant Derogations Form will be considered by PfS. No Derogation is considered approved unless it is included in the appropriate Derogations Form and has been specifically identified in that Derogations Form by PfS as having been approved by PfS. Please note that Derogations can only be approved by the PfS Commercial Manager). Please refer to the PfS Guidance document “PfS Derogations Process – Instructions for Local Authorities and Framework Panel Members” for information and instructions on completion of Derogation Forms.
	Local Authority 
	
	Submission Date
	

	Local Authority Technical Advisers
	
	Local Authority Legal Advisers
	

	Local Authority Financial Advisers
	
	Local Authority Insurance Advisers
	


	Reference
	Proposed Amendment
	Justification
	PfS Response

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


Appendix 2

[insert name of LA] Development Agreement and Model Lease

[insert name of Framework Panel Member]: ITT Derogations Form

PfS approval of all Derogations to Standard Form Agreements is required as part of the approval of Final Business Case which allows a Local Authority to enter in contract with appropriate parties. Only Derogations explicitly included in the relevant Derogations Form for each stage will be considered by PfS. No Derogation is considered approved unless it is included in the appropriate Derogations Form and has been specifically identified in that Derogations Form by PfS as having been approved by PfS. Please note that Derogations can only be approved by the PfS Commercial Manager. Please refer to the PfS Guidance document “PfS Derogations Process – Instructions for Local Authorities and Framework Panel Members” for information and instructions on completion of Derogation Forms. 
	Local Authority 
	
	Local Authority Legal Advisers
	

	Local Authority Technical Advisers
	
	Local Authority Financial Advisers
	

	Local Authority Insurance Advisers
	
	Academy Trust Legal Advisers
	

	Academy Trust
	
	Sponsor
	


	Reference
	Proposed Amendment
	Justification
	PfS Response

	
	
	
	

	
	
	
	

	
	
	
	


Appendix 3
[insert name of LA] [insert name of document]

[insert name of Framework Panel Member]: Final Business Case Derogations Form

PfS approval of all Derogations to Standard Form Agreements is required as part of the approval of Final Business Case which allows a Local Authority to enter in contract with appropriate parties. Only Derogations explicitly included in the relevant Derogations Form for each stage will be considered by PfS. No Derogation is considered approved unless it is included in the appropriate Derogations Form and has been specifically identified in that Derogations Form by PfS as having been approved by PfS. Please note that Derogations can only be approved by the PfS Commercial Manager. Please refer to the PfS Guidance document “PfS Derogations Process – Instructions for Local Authorities and Framework Panel Members” for information and instructions on completion of Derogation Forms. 
	Local Authority 
	
	Framework Panel Member
	

	Local Authority Technical Advisers
	
	Final Bid Submission Date
	

	Local Authority Legal Advisers
	
	Local Authority Financial Advisers
	

	Local Authority Insurance Advisers
	
	Framework Panel Member Legal Advisers
	

	Framework Panel Member Financial Advisers
	
	Framework Panel Member Insurance Advisers
	


	Reference
	Proposed Amendment
	Justification
	PfS Response

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


Appendix 4
[insert name of LA] Development Agreement and Model Lease

[insert name of Framework Panel Member]: Final Business Case Derogations Form

PfS approval of all Derogations to Standard Form Agreements is required as part of the approval of Final Business Case which allows a Local Authority to enter in contract with appropriate parties. Only Derogations explicitly included in the relevant Derogations Form for each stage will be considered by PfS. No Derogation is considered approved unless it is included in the appropriate Derogations Form and has been specifically identified in that Derogations Form by PfS as having been approved by PfS. Please note that Derogations can only be approved by the PfS Commercial Manager. Please refer to the PfS Guidance document “PfS Derogations Process – Instructions for Local Authorities and Framework Panel Members” for information and instructions on completion of Derogation Forms. 
	Local Authority 
	
	Framework Panel Member
	

	Local Authority Technical Advisers
	
	Final Bid Submission Date
	

	Local Authority Legal Advisers
	
	Local Authority Financial Advisers
	

	Programmed Contract Close Date
	
	Academy Trust Legal Advisers
	

	Academy Trust
	
	Sponsor
	


	Reference
	Proposed Amendment
	Justification
	PfS Response
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